for battery, negligence and false imprisonment in respect of the raid. 1 The Chief Constable admitted liability in negligence and false imprisonment and agreed to pay damages, but resisted the battery claim on the basis that Sherwood had acted in self-defence and applied for that claim to be struck out. The judge held that the burden of proving that Sherwood had not acted in self-defence lay on the claimants and that, given the lack of evidence at the criminal trial to disprove Sherwood's assertion that he acted in self-defence, the claim had no real prospect of success and was to be struck out. This was reversed in the Court of Appeal. The Chief Constable appealed to the House of Lords.
1 It was held (by a 3:2 majority) that the appeal would be dismissed. The majority gave two reasons for the dismissal. First, in criminal law it was enough if the defendant acted with an honest belief that there was an imminent danger that he would be attacked even though that belief was unreasonable. The purpose of the criminal law is to punish criminals and whilst Sherwood had made a serious mistake, he was not a criminal as he honestly believed that he was acting in self-defence when he shot Ashley. Secondly, and in contrast, the function of the civil law of tort is the protection the claimant's rights (here, in effect, Ashley's right not to be shot by Sherwood), and self-defence is available only if the belief was both honestly and reasonably held. The House of Lords made it clear that the same distinction applied to public defence. 2 The claimants had the right to seek a public finding that Ashley had been unlawfully killed even though this would not add to the quantum of damages.
3 This comment explores this distinction by setting out an overview of the criminal law on private and public defence. The overview will include a comparison with the law of tort. Consideration is also given below to whether the criminal law is moving towards the tort position because of decisions such as R v Keane 4 and whether this move should continue because of the incorporation of Article 2 of the European Convention on Human Rights into English domestic law.
Private defence (self-defence)-an overview of the criminal law
This defence has two tests:
1. The defendant honestly believed that the victim was making an actual or imminent unlawful assault (of whatever seriousness, including murder) [or a non-criminal but unlawful attack (where the attacker is a child or is insane)] on him or her (or another) and that force was necessary in the circumstances ( the subjective test); and 2. The force was reasonable in the circumstances as the defendant believed them to be (the objective test).
5
Thus, the defendant is to be judged on the facts as he honestly believed them to be. The reasonableness of the defendant's response on those facts is a matter for the jury and not for the defendant. 6 The jury can take into account 'agony of the moment' factors, which means that in many confrontations the defendant will not have an opportunity for hindsight or debate, but rather will have to act in an instant. If the defendant does so, but does no more than seems honestly and instinctively to be necessary, that is itself strong evidence that it was reasonable. 7 It is strong evidence but not conclusive evidence. 8 Where the defendant kills using a reasonable or proportionate amount of force, he will be able to choose the complete defence of self-defence, whereas if he uses excessive force, he might be able to use the partial defence of loss of control. 9 However, self-defence is not necessarily precluded by the fact that the person defending himself was the initial aggressor. 10 In that case there is a requirement that the defendant has a reasonable apprehension that he was in an immediate danger.
11 In these circumstances it is not enough that the defendant honestly believes he is in danger of suffering injury if the reason why that danger arises is because the victim is acting in However, the court accepted that evidence of the defendant's physical characteristics would be admissible. This must be right as there will be circumstances (such as a perceived imminent attack by a man) which would not be seen as threatening to a strong young man, but would do so to a slight young woman. It is submitted that evidence of the whole person should be admissible, not just physical characteristics, as they are matters that need to be taken into account when considering the reasonableness of the force used. 6 The jury is deciding a question of both fact and law and the defendant may think that the force used was reasonable, but if the jury disagrees, then he has made a mistake of law, which is not a defence, and he will be guilty. abolished the defence of provocation and introduced a new partial defence to murder involving loss of control. If the defendant succeeds in this defence, he will be convicted of manslaughter, thereby giving the judge discretion as to sentence. The upshot is that loss of control has become a defence of excessive self-defence, thus indirectly reversing R v Clegg [1995] 
Public defence-an overview of the criminal law
Section 3 of the Criminal Law Act 1967 provides that:
(1) A person may use such force as is reasonable in the circumstances in the prevention of crime, or in effecting or assisting in the lawful arrest of offenders or suspected offenders or of persons unlawfully at large.
(2) Subsection (1) above shall replace the rules of the common law on the question when force used for a purpose mentioned in the subsection is justified by that purpose.
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It is a subjective test as to whether the defendant believed that force was necessary in the prevention of crime or in effecting or assisting in a lawful arrest, and whether the force used was reasonable is governed by an objective test. 13 Thus, generally, the same tests apply to both private defence and public defence. 14 The tests have been succinctly described as 'a person may use such force as is (objectively) reasonable in the circumstances as he (subjectively) believes them to be'. 15 These tests were affirmed by the Privy Council in Shaw v R. 16 So, generally, for both private defence and public defence, if the jury accepts that the defendant held an honest belief and that, in those mistaken circumstances, his force was reasonable (the prosecution being unable to dispel a reasonable doubt on both elements), then the defendant was acting lawfully for the purposes of the criminal law so there is no actus reus and the defendant is entitled to an acquittal.
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There will be cases where common law private defence will overlap with public defence. If the defendant defends another person from a murderous attack by the victim, he is acting in private defence, but also he is trying to prevent a crime. It would be a nonsense to ask the defendant whether he was acting in private or public defence. There cannot be two defences governing the same situation, so public defence should be applicable. 18 However, public defence is only available where the defendant uses force in the prevention of a crime.
19 If the defendant is using force against someone who is not capable of committing a crime (because he is insane or because he is under the age of criminal responsibility), the defendant must rely on private defence, which requires 'unjust aggression', i.e. that the victim is committing a crime or at least an unlawful act, for example, a gun-toting six-year-old.
20
Should the same tests apply to private defence and public defence?
The situations faced by private defenders and public defenders are not the same. The private defender has no choice to act and no time to think and as a consequence the criminal law should be more sympathetic to the dilemma he faces by accepting an honest belief in the need for force. In contrast, the public defender decides to intervene and makes the dilemma he faces his own. This seems to point towards requiring a reasonable belief in the need for force, especially where the intervener is a public official such as a police officer who is trained to assess the situation and think before acting. Surely higher standards should be expected of trained police officers than the homeowner who is facing a burglar? In addition, public defence is wider than private defence in that crime may be prevented by recourse to force even where there is no threat to life or limb such as using force in response to an attack on property. 21 This indicates, in respect of public defence, that the criminal law should be the same as the law of tort. 22 That does lead to the question whether English criminal law on private defence and public defence is compliant with Article 2 (right to life) 23 agreed to take a prostitute in his car to a secluded area on the understanding that he would return her to where the journey had started, decided to remove her forcibly from the car at that secluded area causing her actual bodily harm. The Court of Appeal upheld his conviction for actual bodily harm holding that the appellant did not act in private defence or public defence and that self-help or recaption of property was not justified because the appellant could have regained exclusive possession of his car by returning the victim to the starting point. 21 M. Watson, 'Self-Defence, Reasonable Force and the Police' (1997) 147 NLJ 1593; J. Rogers 'Have a Go Heroes' (2008) 158 NLJ 318. 22 That said, the main reason why English private defence law is open to moral criticism is that it fails to respect the right to life of the innocent person who is unreasonably mistaken for an attacker. 23 Article 2 states:
1. Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law. 2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary: (a) in defence of any person from unlawful violence;
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Convention on Human Rights when these defences are used as a defence to homicide.
Private defence and public defence and Article 2
In cases of homicide the issue is whether English criminal law on private defence and public defence is inconsistent with Article 2 because judging the defendant on the facts as he honestly, though unreasonably, believed them to be violates the victim's right to life. Article 2(2) allows for killing where that is absolutely necessary for the exhaustive purposes listed in that article. 24 The question is: 'Does an honest belief equate with "absolutely necessary" in Article 2(2)?' It has been argued that it does not, and that to comply with Article 2 the defendant acting in private defence or public defence needs to have a reasonable belief in the need for fatal force, which is the position in the law of tort. 25 Cases decided in the European Court of Human Rights have concerned the vertical effect of Article 2 as they involve killings by state officials (police officers and members of the armed forces), 26 but the issue also relates to the use of fatal force by private citizens (horizontal effect) because Article 2 imposes a positive obligation on the UK to ensure that citizens are protected against its violation. 31 Collins J held that the use of fatal force can be absolutely necessary where it is reasonable in the circumstances as honestly perceived by the state official, because an honest but mistaken belief in the need for such force can provide the 'good reason' required by the European Court. 32 Thus, Collins J would not accept the submission that Article 2(2) demanded that an alternative objective test should be applied in the case of state officials. So it appears that Williams and Beckford approach is consistent with Article 2(2) and there is no need, on human rights grounds, for English criminal law to be in line with the law of tort.
Conclusion
Pace Collins J and the House of Lords in Ashley, it is submitted that the criminal law relating to public defenders should be in line with the law of tort because higher standards should be expected of, for example, trained police officers than of the private defender who is facing a burglar. Article 2 of the European Convention on Human Rights seems to demand that, as it does for the private defender who is the initial aggressor. In both situations the defender makes the dilemma his own to face and the victim's right to life should be paramount and that life should only be taken when it is absolutely necessary, which requires a reasonable belief in the need for fatal force. Contrast the homeowner or the small shopkeeper facing a burglar or a robber-in these circumstances, the dilemma facing the private defender is not his own, and absolute necessity is surely satisfied by an honest belief in the need for fatal force, especially where the private defender acts in the agony of the moment. . The amendments will make the existing legal position clear that private defenders are not under a duty to retreat from an attacker when acting in private defence and that they can use reasonable force to defend themselves and their property. The aim of these changes is that the law relating to private defence and public defence be clearly set out in one placewhether they achieve that aim is doubtful as not all the gaps identified by Dennis, above n. 8, are closed.
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